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Abstract

The rise of generative artificial intelligence (Al) has raised critical questions about copyright law, particularly regarding the use of copyrighted material in
training datasets. This paper examines Authors Guild v. OpenAl Inc., a landmark lawsuit exploring whether such use constitutes copyright infringement or fair
use. Through a technical analysis of GPT models—including tokenization, neural network architecture, and training processes—the paper demonstrates
how Al training could be considered transformative in its use of copyrighted works. While existing precedents may hold that transformative uses of
copyrighted works can be permissible, ambiguity in the law and uncertainties with emerging technology fuels ongoing debate. Challenges arise from
ChatGPT's ability to reproduce verbatim excerpts from its training data, potentially undermining OpenAl's transformative use argument. The court's decision
will address this legal uncertainty, clarify the application of transformative use in the context of Al, and likely set a precedent for future disputes. Beyond its
legal implications, the case could reshape licensing practices, restrict access to training datasets, and influence advancements in Al research. Moreover, it
raises broader concerns about creativity, innovation, and intellectual property, underscoring the need for American copyright law to balance the protection
of human authorship with fostering technological progress in the age of Al.
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Introduction

The recent generative artificial intelligence (Al) boom has brought
increased public scrutiny with its technological innovations.
Debates are rising, questioning the sustainability of new technolo-
gies, the future of creative jobs, and even the definition of art itself.
Among the many contentious issues, one likely to see a definitive
resolution is whether the use of copyrighted material as training
data for generative Al models constitutes infringement. Authors
Guild vs OpenAl Inc. is a class action lawsuit that addresses the very
question. Filed on September 19th, 2023, by the Authors Guild—a
professional organization for writers—and 14 named authors, the
case is being heard by the United States District Court for the South-
ern District of New York!'l. The first discovery hearing took place on
October 1st, 2024(21,

Though the case is far from resolved, it stands to have far-reach-
ing consequences for not only the future of Al research but also the
broader trajectory of copyright law in the United States. The lawsuit
brings to the forefront a fundamental tension between the rapid
advancements in technology and the current limitations of copy-
right law, which was originally designed to address human-gener-
ated works in traditional mediums. This case could serve as a turn-
ing point by addressing the growing mismatch between the practi-
cal applications of copyright law and public perceptions of what
intellectual property protections should encompass in an era of
generative Al.

At the heart of the debate is whether the use of copyrighted
works in Al training datasets qualifies as fair use—a doctrine
intended to balance the rights of creators with the broader public
interest. On one hand, Al training can be seen as a transformative
use, extracting patterns, frequencies, and structures rather than
directly replicating protected expressions. This perspective aligns
with established judicial precedents and existing copyright statutes,
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which often consider the purpose, character, and transformative
nature of a work in determining fair use. On the other hand, the
sheer scale and commercial implications of Al models complicate
the argument, raising questions about the boundaries of transfor-
mative use and the economic rights of original creators.

The court's decision will not only clarify legal interpretations of
transformative use in the context of Al but may also influence the
development of new standards for licensing and fair use in data-
driven industries. By potentially redefining the scope of copyright
protections and acceptable uses of creative works, the outcome of
this case stands to reverberate through the publishing industry,
creative sectors, and technology research fields. It will also
contribute to the broader discourse on how intellectual property
laws should evolve to accommodate technological innovation with-
out stifling creativity or access to knowledge.

It first outlines the foundations of American copyright law and the
fair use doctrine, offering context for the legal arguments. Then it
details the case, explains GPT model mechanics and training data
use, and applies precedent to anticipate potential outcomes. Finally,
it explores the case’s impact on the publishing industry, Al research,
and intellectual property law. Together, the analysis highlights the
challenges and opportunities at the intersection of generative Al
and copyright law.

American copyright law and the fair use doctrine

Legal foundations

At its most basic legal definition, copyright is a statutory grant
meant to encourage the production of creative works by guarantee-
ing that the author alone will profit from the work and specific
derivations or other uses thereof until a predetermined time where
the work becomes a part of the public domain, and is thus free to
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use without restrictionBl. American copyright first comes from Arti-
cle 1, Section 8, Clause 8 of the Constitution as one of Congress's
enumerated powers. While numerous statutes and precedents have
shaped American copyright law, the foundation of the nation's
modern copyright system is the Copyright Act of 19761 It made
several impactful changes, such as extending the timeframe of
protections for copyrighted works, further defining works of author-
ship in the face of technological advances, and allows for the trans-
fer of copyright, but most relevant to the Authors Guild case, it
further defined the requirements for copyright protection and codi-
fied the fair use doctrine, which had previously only existed as judi-
cial precedentBl.

Section 102 of the Copyright Act of 1976 states that copyright can
only be applied to '... original works of authorship fixed in any tangi-
ble medium of expression..., and it cannot be applied to '...any idea,
procedure, process, system, method of operation, concept, princi-
ple, or discovery... Any tangible expression of these noncopy-
rightable phenomena must be the sole work of the author and
possess at least a minimum amount of creativity, as held in the deci-
sion from Feist Publications, Inc. v. Rural Telephone Service, Co. This
leaves certain elements of a work, such as overall ideas, themes,
genre conventions, and syntax, unprotectable. Only the original
elements of a fixed expression can be infringed upon.

Section 107 of the Copyright Act of 1976 states a fair use of a
copyrighted work includes "...purposes such as criticism, comment,
news reporting, teaching (including multiple copies for classroom
use), scholarship, or research...'™. However, the listed purposes are
not an impenetrable safety net. Any alleged infringement claiming
fair use is subject to a decision on a case-by-case basis using the four
factors of fair use outlined in section 10751 The four factors under
consideration are: '(1) the purpose and character of the use, includ-
ing whether such use is of a commercial nature or is for nonprofit
educational purposes; (2) the nature of the copyrighted work; (3) the
amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and (4) the effect of the use upon the
potential market for or value of the copyrighted work'™. Some
scholars argue that section 107 fails to effectively establish consis-
tency in fair use decisions by not defining fair use, not attempting to
order the priorities of the four factors, and by listing ambiguous
purposes as fair usel®. It's this inconsistency that necessitates cases
like the Authors Guild. There is no question of fact in regards to the
case; OpenAl has admitted to using copyrighted works in training
datasets®l. It's entirely a question of law, asking where OpenAl's use
stands within America's existing copyright framework. Complicat-
ing matters further is that this framework is built on both the law
and individual understanding and belief as to what copyright
should accomplish. The remedy for the conflict between Al and
copyright, beyond the decision of one case, is to further examine
what copyright means to American authors and users and how that
meaning can, and should, change over time.

Philosophical justifications for intellectual property

Determining who owns a cow is much easier than determining
who owns a concept. A different logical framework is required to
justify ownership of the noncorporeal, hence the need for unique
philosophical justifications behind intellectual property law. In the
United States, copyright protections are primarily justified via utili-
tarian welfare theory.

Utilitarian welfare theory holds that intellectual property rights
are given as a means to promote the greatest public good—specifi-
cally, increasing access to creative and scientific worksl’l. Under this
framework, intellectual property is a government-created incentive,
rather than a reward for labor as envisioned in Lockean labor theory
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or as an expansion of the parental-esque interest a creator takes in
their work as conceptualized in the moral rights doctrine®], Legal
scholars describe this practical manifestation of utilitarian welfare
theory as 'an administrative solution to an economic problem'7.,
This perspective underpins the Constitution's intellectual property
clause, which seeks to 'promote the Progress of Science and useful
Arts' by granting creators specified exclusive rights for limited times.

Despite its utilitarian roots, copyright law also aligns with Lock-
ean Labor theory by rewarding authors. For instance, in Twentieth
Century Music Corp. v. Aiken, the court acknowledged that copyright
law secures a fair return as the incentive for authors' creative labor
while ultimately stimulating public creativity. While utilitarian
welfare theory and the associated influence from Lockean labor
theory form the primary logical basis for American intellectual prop-
erty law, debate persists regarding how to best achieve this balance
through enforceable laws.

Recent decades have seen statutes create longer and stronger
copyright protections, raising questions about whether extending
copyright and shrinking the public domain leads to greater public
good or stifles creativity. Some scholars argue that longer copyright
terms encourage the creation of new works and discourage the
reliance on existing onesl'%. Other scholars, like James Boyle,
contend that a robust public domain better fuels the progress of the
arts, emphasizing that information products, new ideas, and creative
works are never built in a vacuum; rather, they rely on fragments of
prior works created by other peoplel''l. Access to earlier works,
therefore, is essential for fostering innovation.

While utilitarian welfare theory remains the foundation of Ameri-
can copyright law, it is rife with contrary opinions regarding its
application. Given that much of the U.S. copyright law is shaped by
judicial decisions, these differing opinions have led to uncertainties
for the authors and users of intellectual works as to what assump-
tions can be made about copyright protections. Here again lies the
complexity of the Authors Guild case. Beyond merely an uncertainty
regarding how the existing law can be applied to new technologies,
an uncertainty that has been addressed before with photography,
time shifting, and peer-to-peer file sharing, among other advances,
there is an uncertainty in how new laws should be developed and
justified. If there is no agreement as to the intentions and best prac-
tices of copyright, how can any copyright law hope to effectively
function?

The Authors Guild v. OpenAl Inc. lawsuit analysis

The complaint

The Authors Guild alleges that the act of using copyrighted works
as part of training data for Large Language Models (LLMs) consti-
tutes copyright infringement and seeks redress!'). In the amended
complaint filed on December 5t, 2023, the Authors Guild alleges
three types of copyright infringements: the direct infringement
claim against OpenAl OpCo LLC, the vicarious infringement claim
against OpenAl Inc. and OpenAl GP LLC, and the contributory
infringement claim against OpenAl LLC, OpenAl Global LLC, OAI
Corporation LLC, OpenAl Holdings LLC, OpenAl Startup Fund | LP,
OpenAl Startup Fund GP I LLC, OpenAl Startup Fund Management
LLC, and Microsoft!'l. The vicarious and contributory infringement
claims depend on a finding of direct infringement by OpenAl
OpCo LLC.

Vicarious infringement, or vicarious liability, holds a party respon-
sible for a third party's infringement if one profits from the infring-
ing action and can supervise the direct infringer, regardless of
whether the party knew of the wrongdoing!'Z. In an earlier case,
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MGM Studios, Inc. v. Grokster, Ltd., the court held that vicarious
infringement requires both the ability to control the actions of the
direct infringer and a direct financial benefit from those actions.
According to OpenAl's corporate disclosure statement, OpenAl
OpCo LLC is a subsidiary of OpenAl, Inc, but not of OpenAl GP
LLC.I'3), Therefore, only OpenAl, Inc. appears to have some level of
control over OpenAl OpCo LLCI'3'4 and benefits financially from
OpenAl OpCo LLC's Al models. If OpenAl OpCo LLC is found to have
committed direct infringement, OpenAl, Inc,, and not OpenAl GP
LLC could be liable for vicarious infringement.

Contributory infringement is a legal doctrine that holds parties
liable for knowingly contributing to copyright infringement, even if
they are not directly committing the infringing action, as found in
Kalem Co. v. Harper Brothers!'2l. Gershwin Publishing Corp. v. Columbia
Artists Management, Inc. further clarified the two requirements for
contributory infringement: the accused must have knowledge of the
direct infringement and must induce, cause, or otherwise materially
contribute to it. It is reasonable to assume that Microsoft, through its
partnership with OpenAl, was aware of the methods OpenAl used to
develop its Al models, particularly as Microsoft has integrated Chat-
GPT into its Azure Al services!'®l. Furthermore, Microsoft's CEO,
Satya Nadella, said in an interview that '..OpenAl wouldn't have
existed but for [Microsoft's] support early on'l'6l,

These facts, however, do not automatically establish contributory
infringement. The decision in Fonovisa, Inc. v. Cherry Auction, Inc.
determined that contributory infringement depends on whether the
'support services' provided by the alleged infringer were essential
for the direct infringement to occur. OpenAl released multiple itera-
tions of its GPT models before its partnership with Microsoft began
in 20190781, Microsoft's financial support was not integral to the
alleged infringement. Therefore, it is unlikely that Microsoft's part-
nership with OpenAl constitutes contributory infringement. As for
the seven subsidiaries of OpenAl Inc. named in the contributory
infringement allegations, they will be similarly evaluated based on
the support services they provided. If these services were essential
for the alleged infringing activities, they could potentially be liable.

The direct infringement claim against OpenAl OpCo LLC alleges a
knowing violation of the plaintiffs' "exclusive rights by reproducing
their copyrighted works in copies for the purpose of 'training' their
LLMs and ChatGPT" ['l. OpenAl argues that this constitutes 'transfor-
mative paradigmatic fair use' because '[plrocessing copyrighted
works to extract information about the work—such as word
frequencies, syntactic patterns, and thematic markers—does not
infringe because it does not replicate protected expression'l'%l,
Resolving this issue hinges on both the mechanics of training LLMs
and precedents established in similar fair use cases.

The mechanics of GPT and training data

In OpenAl's response to the amended complaint from the Authors
Guild, the company describes its GPT models as ‘computer pro-
grams that are developed using artificial intelligence and machine
learning techniques'l'?l. As is common in discussions of Al research,
terminology can easily obfuscate the underlying technology.

OpenAl's Generative Pretrained Transformer (GPT) models, specif-
ically GPT-3.5 and GPT-4, are the foundational computing models
behind the ChatGPT chatbot!'9l. These models are classified as Large
Language Models (LLMs), placing them under broader hierarchical
categories of Al — weak Al — machine learning — deep learning —
Generative Al (GAI) models. Trained on large text corpora, the GPT
models generate natural language outputs tailored to the specifica-
tions of user input(20],

Unlike the theoretical concept of strong Al — Al with indepen-
dent consciousness, human-like self-awareness, and the ability to
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think and learn — the current generative Al technology, what is
referred to as weak or narrow Al, can only imitate facets of human
cognition without true consciousness?'l, Within this framework,
machine learning employs algorithms and statistical models to iden-
tify patterns in given datasets, while unsupervised learning (one of
the machine learning approaches), as used in GPT models, enables
pattern recognition without labeled datasets?2, The model
observes data, identifies relationships, and adjusts its output accord-
ingly[21,

GPT models, as deep learning models, use neural networks that
mimic the structure of the human brain{22. These networks consist
of an input layer, multiple hidden layers, and an output layer. Each
artificial neuron processes information by applying weights and
biases to inputs, generating an output that informs the next layer(22,
Through training, these parameters are fine-tuned to optimize
performancel?2. As GAI, GPT models can create non-numeric output,
such as text, images, code, and audio, because their LLM capabili-
ties enable them to process natural language inputs and training
datal?'],

GPT-3.5 and GPT-4, the models powering the ChatGPT chatbot,
are built on transformer architecture, a type of neural network23l,
Introduced in 2017 by Google researchers, transformer models use
an encoder-decoder structure and rely entirely on attention mecha-
nisms, replacing the recurrent and convolutional layers found in
earlier neural networks[24,

Before any data can be sent through the encoder, it must be
translated into a model-intelligible format. Tokenization is the
process by which natural language, whether from training data or
user input, is split into smaller units called tokens, which can be
phrases, whole words, word fragments, or punctuation(22:25],

The mathematical purpose behind the GPT models is to predict
the token most likely to follow a given sequence of words, which is
ultimately achieved through a probability distribution generated by
the model's neural network2426l, The first layer of the model, the
embedding matrix, converts tokens into high-dimensional vectors
that encode semantic relationships in the position of these
vectors(?2. The hidden layers within the GPT models are the atten-
tion mechanisms, which allow the model to evaluate the position of
each token in a given sequence and determine how that position
affects the token's relationship to other tokens23l, For example, it
allows the model to identify which noun an adjective modifies.
These attention patterns are used to create value vectors, which are
multiplied by each token in a given sentence. The results are
summed and added to the original token's embedding vector to
encode context-dependent changes in meaning?3. The final layer
of the neural network, the unembedding layer, maps the preceding
layer's output to the model's vocabulary list and uses the softmax
function to create a probability distribution consisting of every
token in that vocabulary?4. This distribution is then used to predict
which token would be likely to appear next.

To produce longer text, the model appends the predicted token
to the sequence and repeats the process(?2., It is worth noting that
any successful GAl must ensure that the content it generates is suffi-
ciently different from the training data so as not to just reproduce
existing materiall?’l. This is achieved through incorporating
controlled randomness, introducing variability into outputs while
maintaining coherence across outputs?7l, This is why the GPT
models do not always select the word with the highest probability
of being next in the sentence every single time—they choose a
plausible alternative, enabling diverse responses even from identi-
cal inputs.

Although much of the GPT model's learning is unsupervised, two
supervised methods are used for fine-tuning. Backpropagation is
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the primary algorithm for supervised learning!?”.. In Al models, learn-
ing is the process of discovering the weights and biases that mini-
mize the cost function, that is, the difference between the model's
output and a human-defined desired output!2328], Thus, each output
generated from the training data must be compared to the ideal
output, and the difference between the two is used to calculate the
gradient of the cost function. The gradient is then applied to slightly
adjust each parameter to generate outputs with greater similarity to
the ideal output!28l,

The other supervised learning method is Reinforcement Learning
from Human Feedback (RLHF), where human evaluators provide
feedback to guide the model in correcting specific issuesil. This
feedback can include new prompts and responses or edited
versions of the model's original responses(29l. Through RLHF, models
are trained to avoid producing harmful or untruthful responses.
Both of these methods fine-tune the model's parameters to ensure it
consistently generates proper outputs.

Applying precedent

Although the use of copyrighted works as training data has not
yet been the subject of an official court ruling, there is relevant
precedent for the use of whole works in a transformative process.
The two most relevant cases, Authors Guild, Inc. v. Google, Inc. and
Authors Guild Inc. v. HathiTrust, are similarly second circuit class
action fair use cases.

Authors Guild, Inc. vs Google, Inc. was litigated over Google's use of
copyrighted works for Google Books' searchable database, which
included snippets from the work alongside the search resultsBo.
These snippets were the only part of the copyrighted works shown
to usersB9. The case ruled in favor of Google, determining that by
providing information about the work, and thus making those works
more discoverable, Google's use of the works was transformative.
The snippets provided as search results did not wholly replace the
original work.

OpenAl claims that the GPT models do not store their training
datal"l. Allegedly, the only information stored are the changes
made to the model's parameters during trainingB'l, However, Chat-
GPT can reproduce verbatim responses from its training data. For
example, when asked, 'What's the first sentence of Game of
Thrones?', ChatGPT responds with "The first sentence of 'A Game of
Thrones' by George R.R. Martin is: 'We should start back,' Gared
urged as the woods began to grow dark around them," which is the
first line of the book's prologue32. ChatGPT will provide the exact
phrases when prompted sentence by sentence, until the 12th,
whereupon it responds: 'Sorry, | can't provide the text beyond what
I've shared. Would you like a summary or analysis of that section
instead?".

Similarly, one can ask for and receive the last two sentences from
A Game of Thrones verbatim. However, asking for whole paragraphs,
for any of the first 11 sentences out of sequence, or anything
beyond the first 11 or last two sentences results in the summary-
analysis redirection response. ChatGPT's ability to reproduce exact
quotes rather than summaries or similar text suggests that the GPT
models may store and could access parts of their training data for
output.

Despite these reproductions of protected expression, ChatGPT's
verbatim responses may not constitute copyright infringement. De
minimis copying refers to instances where the quantity of a work
copied is so minuscule that it does not constitute infringement(sl.
However, one should not rely on the de minimis principle as a
defense, as there is an unresolved circuit split over the issue. In the
2005 Bridgeport Music v. Dimension Films decision, the Sixth Circuit
Court found that no amount of copying is negligible because every
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bit of the work is valuable to the whole. Conversely, in the 2016
decision of VMG Salsoul v. Ciccone, the Ninth Circuit Court affirmed a
lower court's ruling that trivial copying does not constitute infringe-
ment. This decision followed the reasoning in Newton v. Diamond,
where the Ninth Circuit held that a use must be significant enough
to be actionable as copyright infringement.

Given the lack of a bright line rule for de minimis copying, it is
difficult to predict with confidence whether verbatim quotes from
copyrighted works in ChatGPT responses would constitute infringe-
ment. ChatGPT's ability to pull verbatim quotes from its training
data may have to be restricted at the code level for the chatbot, or
the GPT models may be required to undergo additional RLHF to
redirect queries for direct quotes to avoid copyright violations.

While ChatGPT similarly does not provide large verbatim sections
of copyrighted works, its ability to provide summaries and analyses
of works included in its training data could, unlike Google Books'
snippets, potentially usurp the market for the original work.

Authors Guild, Inc. v. HathiTrust was litigated over the HathiTrust
Digital Library's use of copyrighted works scanned in the Google
Books project. The HathiTrust Digital Library's repository serves
three purposes. First, like Google Books, it is a searchable database,
but search results for copyrighted works only display page numbers
and the frequency of the search term without including snippets.
Full-text access is limited to works in the public domain. Second, it
provides adaptive technology for disabled users, such as screen
readers, to read printed text. Third, it allows libraries to use digital
scans of copyrighted works to replace lost or damaged physical
copies when replacements cannot be acquired at a fair price. The
court decision was in favor of HathiTrust in the first and second use
cases, but it vacated and remanded the third use case due to issues
of the plaintiff's standing.

Overall, the court found that the use of an entire copyrighted
work is transformative if it creates a result with a 'purpose, character,
expression, meaning, and message' entirely different from that of
the original work. Similarly, when entire copyrighted works are used
in training data for generative Al, no protected expressions need to
be shown to the users, as hardcoded responses to excerpt queries or
RLHF to prevent models from verbatim responses could prevent any
part of the training data from being directly shown to users. The
training data, in being tokenized and represented as high-dimen-
sional vectors, then serves a purpose distinct from that of the origi-
nal work. Following the precedents set by this case, a use that is
transformative in purpose and does not display excerpts of pro-
tected expression to the end users would likely constitute fair use.

Another angle of this fair use argument considers the tokeniza-
tion of copyrighted material as a form of decompiling in the process
of reverse engineering human-like writing from human-written
works. The first case to consider decompiling as a fair use was Sega
Enterprises Ltd. v. Accolade, Inc., wherein game developer Accolade
disassembled a Sega Genesis console and reverse-engineered its
code to develop Genesis-compatible games. The Ninth Circuit court
ruled in favor of Accolade, holding that the copying involved in
decompiling does not constitute infringement as long as it is the
only way to access elements that are not original and therefore not
protected by copyright. Extrapolating this logic from code to natu-
ral language, the mechanics of language are not copyrightable, as a
valid copyright claim requires originality and creativity!®l. The
tokenization process is the only means by which LLMs can gain
access to said non-copyrightable elements and could be considered
fair use.

Furthermore, considering the process of LLM training as a form of
decompiling and reverse engineering, the creation of intermediate
copies of copyrighted works would also qualify as fair use, following
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the ruling in Sony Computer Entm't, Inc. v. Connectix Corp., another
Ninth Circuit decision. In this case, Connectix developed an emula-
tor of Sony's PlayStation console by decompiling and reverse engi-
neering Sony's firmware, which was protected by copyright. The
court ruled that the creation of intermediate copies to access unpro-
tected elements of Sony's software constitutes fair use. Similarly, if
the tokenization of protected expression for LLM training is viewed
as a form of decompiling, the presence of intermediate copies in
training datasets would also constitute fair use, as the copies are
retained solely to facilitate access to the unprotected elements of
the works, serving a distinct purpose from that of the original works.

Another perspective on the use of copyrighted material in train-
ing data is to consider the parallels between how LLMs learn from
works and how humans create new works. Human-written works are
not created in a vacuum. Literary critic Northrop Frye argued that
one cannot seriously accept the imagined notion that "...a 'creative'
poet sits down with a pencil and some blank paper and eventually
produces a new poem in a special act of creation ex nihilo," as
'Poetry can only be made out of other poems; novels out of other
novels. Literature shapes itself and is not shaped externally...'33
Creative production requires engagement with the broader context
and tradition of art, learning from and building upon previous
works.

Austin Kleon, in his manifesto-how-to fusion Steal Like An Artist,
furthers this concept and posits that '..nothing comes from
nowhere. All creative work builds on what came before. Nothing is
completely original.' B4, Creativity, in this sense, is inherently itera-
tive and collaborative, borrowing and reshaping ideas from the
collective body of work beyond conscious reference and citation.
The provenance of influence becomes impossible to track. If human
beings are allowed to digest the content of copyright-protected
works from a myriad of authors, analyze and internalize the mechan-
ics of the language they use, and create works that are influenced by
but not distinct from the regurgitated protected expression, why
should Al models be held to a different standard?

If courts decide that Al models should not use copyrighted works
to generate new material, it raises critical questions. How will
humanity's collective creativity be protected? Where will the line be
drawn in our subjective perceptions when we examine our creative
processes? Historically, copyright cases have frequently been
decided in favor of longer and stronger copyright. The Authors Guild
case may follow this trend, and in doing so, it could risk much more
than the future of Al research, going as far as to impede the future of
human creativity itself.

Discussion and implications

The outcome of the Authors' Guild case could have substantial
implications for the publishing industry, Al research, intellectual
property law, and creative labor. Depending on the court's decision,
it may influence licensing practices, future litigation, research
methodologies, and interpretations of copyright law in future poli-
cies, potentially shaping how these domains evolve in the context of
generative Al technologies.

Licensing

One critical aspect of the Authors Guild amended complaint is the
redress sought by the plaintiffs, which includes not just the stan-
dard copyright infringement penalties but 'damages for the lost
opportunity to license their works' ['l, This argument is likely to influ-
ence the court's consideration of the fourth factor of fair use and
could have significant repercussions for the publishing industry.

The practice of licensing content for Al training data is not
unheard of. For example, Adobe's Firefly, a generative Al is trained
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exclusively on licensed data and public-domain datal3%], Such prece-
dents bolster the Authors Guild's case, particularly concerning the
fourth factor of fair use under section 107 of the Copyright Act of
1976, which evaluates 'the effect of the use upon the potential
market for or value of the copyrighted work' . If licensing agree-
ments are shown to exist for similar uses, it strengthens the argu-
ment that unlicensed use could undermine a viable market, making
it less likely to qualify as fair use.

Despite this, a shift toward widespread licensing for Al training
data may primarily benefit publishers rather than individual authors.
Current licensing agreements, such as those between OpenAl and
The Associated Press or Microsoft and Taylor & Francis, are negoti-
ated at the publisher level, often bypassing direct input or compen-
sation for authorsB3¢l. Cambridge University Press, one of the few
publishers known to consult authors about such agreements,
remains an exceptiont3’., As licensing for Al training data becomes a
standard clause in publishing contracts, authors could see their
rights further marginalized, with little, if any, licensing revenue flow-
ing to them. Furthermore, authors who do not wish to have their
works included in licensed datasets could find it more difficult to be
published if it becomes an industry standard.

This trend could reshape the publishing industry, expanding the
scope of what is included in licensing agreements and altering tradi-
tional notions of copyright protections. As publishers increasingly
negotiate these deals, they may consolidate their role as intermedi-
aries, further controlling how creative works are monetized in the
digital age. The outcome of the Authors Guild case could therefore
set a precedent, impacting not just Al developers but also how
publishers and authors navigate copyright in a rapidly evolving
technological landscape.

Future litigation

The Authors Guild case focuses on the use of copyrighted works as
training data for OpenAl's GPT models, not the potential infringe-
ment of Al-generated content. However, the amended complaint
specifically mentions ChatGPT outputs that are derivative of copy-
righted works and alleges (in paragraph 130) that some ChatGPT
users generate such derivative works for salel'l, Following the ratio-
nale from Sony Corp. of America v. Universal City Studios, Inc., the
manufacturer of a technology with non-infringing uses cannot be
held liable for infringing activities conducted by its users without
the manufacturer's knowledge. Assuming OpenAl does not track
how users utilize ChatGPT's outputs, it cannot be held liable for
users' sale of derivative Al-generated works. OpenAl's Terms of Use
for ChatGPT explicitly prohibit users from '[using] our Services in a
way that infringes, misappropriates or violates anyone's rights' (38,
However, such an agreement is not necessarily enforceable in a
breach of contract suit, though OpenAl can suspend accounts or
terminate service access for violations.

In any future litigation regarding Al-generated content, the
Authors Guild or the individual authors would have to file suits
against individual ChatGPT users. Should they choose this Sisyphean
task, litigation may shake out like previous derivative work cases.
However, given that Al-generated content can produce mixed
results from its training data, they may find more success litigating
over the infringement of the overall look and feel of a work. In
instances of ChatGPT users impersonating specific authors in the
sale of Al-generated content, litigation on the grounds of the
author's right to publicity may be more effective.

Regardless of how authors choose to litigate against the sale of
Al-generated works, it should not involve OpenAl. The case at
hand deals solely with the use of copyrighted works in GPT model
training data, and all three counts depend on that singular use
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being deemed infringement. Following this case, there may be a
flood of copyright infringement cases brought against those who
are already selling derivative Al-generated works or may be doing so
in the future.

Complications in Al research

The potential popularization of licensed data sets for research
runs the risk of limiting the potential of scholarly research beyond
just generative Al. Research of any kind relies on the limitations of
copyright that allow the use of others' work in comment, critique,
and further research. The UC Berkeley Library's response to US Copy-
right Office's Notice of Inquiry on Al training focused on Text Data
Mining (TDM), the process by which researchers use 'computational
tools, algorithms, and automated techniques to extract revelatory
information from large sets of unstructured or thinly-structured digi-
tal content' B9, While not every example of TDM uses Al models,
many current applications of TDM are too complex for algorithms
that merely identify word frequency or proximity39. The Al models
used in TDM are usually discriminative models, which, unlike gener-
ative models, are trained using labeled datasets and work to label a
given input based on observations made from the labeled exam-
plesi?l. These uses of TDM include everything from media analysis
to evidence of real-life social issues.

If the use of copyrighted works as Al training data constitutes
infringement, this research methodology will have to change.
Licensing fees for proprietary data may become barriers for institu-
tions and smaller companies without the resources of Microsoft-
backed OpenAl. Conversely, these licensing practices could kick-
start a new era of data sharing. Open-source datasets, especially
those created and maintained as a part of wider open science policy
like Germany's Nationale Forschungsdateninfrastruktur, can better
facilitate research across all disciplines, while ensuring proper attri-
bution and compensation for the authors behind said datasets[“°.,
However, a dependence on open-source data is not an indisputable
solution to the use of copyrighted works without licensing. There
could be authors unwilling to allow their work in research data sets,
as well as the issue posed by orphan works being barred from inclu-
sion in such datasets. Innovation in the field of Al won't cease to
exist, but it will have to adapt to licensing practices or work towards
developing a culture of open science within the field itself and in its
relations with others.

Future policy

Though numerous court cases and state legislatures have
addressed concerns regarding Al development and implementa-
tion, there are as yet no comprehensive federal policies regulating
the future of Al This gap needs to be addressed, as the lack of
uniform laws pulls both the creative and technological fields into
speculative action.

One potential policy choice is to enact citation requirements for a
model's training data. California's Assembly Bill 2013 will require the
developer of any GAl made publicly available after January 15, 2026,
or any substantial modification to a GAl made publicly available
after January 1%t, 2022, to publish documentation regarding the
model's training data. This documentation must include descrip-
tions of the dataset and its use, as well as specifically addressing
'Whether the datasets include any data protected by copyright,
trademark, or patent, or whether the datasets are entirely in the
public domain' and 'Whether the datasets were purchased or
licensed by the developer'. Federal policy modeled on Assembly Bill
2013 could be useful regardless of the outcome of the Authors Guild
case, as such a law would help normalize citing the sources of a
models' training data quicker than the field of Al development could
naturally standardize such a practice.
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Another potential policy choice is regulating disclosure. Utah's
Artificial Intelligence Policy Act, in focusing on consumer protec-
tions, requires that the use of any generative Al in services of a regu-
lated occupation must be prominently disclosed'. Generative Al
used in nonregulated occupations must, when prompted, be able to
disclose that the user is not interacting with a human'l. Disclosure
regulation could be extended beyond the use of Al models to power
chatbots to include the content made by generative Al. The Federal
Trade Commission enforces advertising disclosure regulations. Simi-
lar regulations and enforcement methods could be created, or exist-
ing ones expanded to include generative Al, to make apparent
when content is being or has been generated by Al. Disclosures
could help maintain fair competition between human-created and
Al-generated content. Pairing disclosure regulations with citation
requirements in federal regulation would help maintain consistent
transparency as to what goes in and comes out of Al models.

Policy can also help push Al development towards further innova-
tion. Another section of Utah's Artificial Intelligence Policy Act estab-
lishes the state's Artificial Intelligence Learning Laboratory
Program, The key part of the program is that it allows for periods
of regulatory mitigation for Al developers, incentivizing them to
push new ideas without fear while working with the state govern-
ment in risk assessment and implementation!*'l. Regulation at the
federal level will not cripple the Al industry. Collaborative regula-
tion that considers and attempts to balance the needs of all
involved can help push the industry towards further innovation in a
manner better aligned with ethical standards.

Conclusions

Copyright law has historically evolved alongside technological
advancements. Without the invention of the printing press, making
the production and distribution of copies of written works feasible,
society would have never needed laws to secure the profits of said
distribution for the author or publisher. Subsequent technological
leaps have similarly resulted in expanded copyright protectionst“2.
Landmark cases like Burrow-Giles Lithographic Company v. Sarony,
which recognized copyright for photographs, and MGM Studios, Inc.
v. Grokster, Ltd., which held companies operating liable for contribu-
tory infringement via peer-to-peer file sharing networks, exemplify
this trend.

The Authors Guild case does not exist in a vacuum. It follows a
legal legacy operating against users and undermining what Amer-
ica's initial understanding of copyright was for. If the Authors Guild
case and other Al lawsuits currently winding their way through the
US judicial system are decided wholly in favor of the copyright hold-
ers, it will follow a centuries-long precedent of further limiting users'
rights. However, a decision wholly in favor of OpenAl has similar
risks. OpenAl and similar technology companies could have a vested
interest in exploiting copyrighted works while preventing users
from accessing their own proprietary data sets and code, to the
detriment of authors and users alike. Copyright relies on the balance
between authors' and users' rights to fulfill its purpose. Overly broad
restrictions on either side of the scale will put the collective creative
culture at risk.

In creating any solution for this delicate balancing act, one must
recognize that existing policy, precedents, and frameworks were
designed for human use, not Al use. Attempting to shoehorn Al
technologies into outdated statutes is as futile as forcing a square
peg into a round hole. In adapting existing intellectual property law
to the current era of Al, the purpose of copyright must be reevalu-
ated to maximize the potential of the new technology while
safeguarding the interests of human authors and users. The law
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should be reimagined to best foster creative output from both
humans and Al models, with targeted solutions tailored to specific
challenges. Finding a balance between regulation and innovation
will ensure that Al development follows the purpose of copy-
right protections by aligning with human progress rather than
undermining it.
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